
Do you have a cell phone?  Do you have 
apps for LinkedIn, Facebook, Twitter and 
Instagram? Do you open those apps and re-
view the myriad of information, or misinfor-
mation, as the case may be, on a frequent 
basis?  If you answered all three questions 
“yes” you are a social media contemporary. 
If you answered any of the questions “no,” 
you’re probably missing out on what’s hap-

pening in the contemporary fashion commu-
nity today.
 
When I asked these questions of some of my friends in the indus-
try, those in the older generation of fashion industry players said 
that they either have no time to play with their cell phones or 
they don’t think that the information on those apps truly reflects 
the current events in the industry. Many said they rely on printed 
fashion publications, their own observations in the marketplace 
obtained by visiting brick-and-mortar stores or watching the web-
sites of the most popular manufacturers and retailers.
 
Some members in the younger generation of fashion industry 
players said they do both in order to get some idea of what the 
market place is doing; torn jeans, printed T-shirts, hoodies with a 
new and different design were illustrations of what they observed 
on social media as what consumers were wearing.
 
Twitter recently had a report from Pret-a-Reporter showing all 
the celebs who sat in the front row at Paris Couture Week and a 
shot of the new Miss Universe dressed appropriately; Facebook 
had a piece on “mahabis,” a new footwear craze; Instagram had a 
shot of a new rainwear jacket and LinkedIn had a shot of a group 
of teenagers wearing unusual T-shirts. The skimming of those four 
apps took less than five minutes.
 
Social media may have its pitfalls and sometimes it’s a pain to plow 
through the numerous irrelevant photos and dissertations that 
clutter up the sites, but it does provide an insight into what is hap-
pening in apparel preferences for the multi-generational groups.
 
So, how to use it effectively is the question frequently asked. One 
of my colleagues suggested that the best way is to sit down with 
a teenager and get instructions on how to get the app, create a 
profile and learn to search for what is of interest to you. Some-
how the teens of the world have been born with very nimble 
fingers that can go through a website with total proficiency and  
lightning speed.
 
Another way is to take a course. Yes, there really are courses 
in the use of some sites such as LinkedIn. That app is described 
as a networking tool to find connections to recommended job 
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candidates, industry experts and business partners. You can take 
a course directly from the CEO of LinkedIn through its website. 
There are experts who hold themselves out as being able to teach 
you the efficient use of the site in a one hour session.
 
Suppose a user is a designer of clothing directed to millennials and 
is looking for new ideas for the upcoming season. By spending a 
few minutes on social media, one can see how people in that age 
group are dressed. An example for menswear designers are the 
shirts designed to be worn out instead of being tucked in. Vendors 
use these sites to post ads, many of which are ignored. However, 
those ads often lead to new products and styles and are worth-
while idea prompting mechanisms. Men’s sport/dress shirts with 
printed inside collars and cuffs were not on the market until a few 
years ago and manufacturers who did not get on the train lost out 
on this new business idea.
 
Social media is also a great avenue for advertising a new prod-
uct—the cost is minimal and the market is beyond definition. 
Consider the designer who came up with a new idea for dec-
orated jeans and placed the goods with a national retail chain. 
By negotiating some mutually beneficial terms with an internet 
advertising department an ad can be placed on several social me-
dia sites. With a couple of clicks of a mouse the product can be 
ordered and shipped without ever going into the brick-and-mor-
tar store carrying the goods. In fact, the goods might be shipped 
from a remote distribution center overnight.
 
If you are a fashion designer, merchandise manager, retail store 
owner or anyone else in the fashion apparel business, don’t give 
up reading the fashion magazines, visiting the stores, attending 
fashion shows and doing whatever else tradition has taught you. 
However, in order to really stay abreast and ahead of the market, 
consider making use of social media to add just a little bit more to 
your creativity.  FM
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• A transaction that has a remote likelihood of success. Often, 
insolvent companies are desperate to stay afloat and enter 
into unduly risky deals. 

• The pledge of assets for loans that are of high interest and are 
not justified by the company’s cash flow.

California has followed Delaware’s lead in determining that the di-
rectors may not be sued individually but the claim may only be 
presented derivatively on behalf of the corporation. This means 
that the recovery will go back to the corporation and be available 
to creditors. The directors and officers maintain a defense of the 
“business judgment rule” in claims made by creditors. The business 
judgment rule is a presumption that in making a business decision, 
the directors of a corporation acted on an informed basis, in good 
faith and in the honest belief that the action taken was in the best 
interests of the company

Delaware Law
Delaware law extends the Trust Fund Doctrine to an expanded 
area called the Zone of Insolvency, which has defied a clean defini-
tion. Suffice it to say that the company’s financial situation does not 
fit the balance sheet test or the equitable test, but the company has 
significant financial issues.

The Delaware court has further limited  claims against directors and 
officers by the application of the business judgment rule. The Dela-
ware court has not extended the zone of insolvency rule to LLC’s 
as there is a specific LLC statute in Delaware that the court has 
interpreted to exclude the fiduciary duty to creditors concept. FM
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• Examples of Undue RiskGenerally speaking, directors and officers of 
a corporation and managers of limited liability 
companies have fiduciary duty to the company 
and its shareholders and members. Fiduciary 
duties have been defined in California Cor-
porations Code section 309 which provides:  
“A director shall perform the duties of a direc-
tor, including duties as a member of any com-

mittee of the board upon which the director 
may serve, in good faith, in a manner such director believes to be 
in the best interests of the corporation and its shareholders and with 
such care, including reasonable inquiry, as an ordinarily prudent per-
son in a like positions would use under similar circumstances.”

Although the California courts have not specifically extended the  
fiduciary duty to creditors of insolvent companies, they have extended 
the application of an extra-contractual duty beyond those owed to 
shareholders and members to include creditors where the company 
is insolvent. (Berg and Berg Enterprises v. Boyle 100 CalRptr 3rd 875)

Trust Fund Doctrine
Under California law, once a corporation or LLC becomes insol-
vent (its debts exceed its assets, or when it is equitably insolvent), 
the assets of the company become a subject to the Trust Fund Doc-
trine for the benefit of their creditors.

Pursuant to the Trust Fund Doctrine, corporate directors, officers and 
LLC managers owe an extra-contractual duty to the creditors not to 
divert, dissipate, or unduly risk the assets of the insolvent company.

Examples of Diversion
• Potentially paying a creditor to whom an insider may have 

extended a personal guaranty. 

• The payment of back salaries to insiders. 

• Payment of expenses to insiders such as credit card expenses. 

• Diversion of sales that would be otherwise available to the 
company or sales of company asserts to related parties or 
insiders. 
 
ExampleD of dissipation

• The unreasonable delay in liquidating inventory so as to 
render it less valuable. 

• It may also be conduct that causes substantial additional creditor 
claims to incur, thus resulting in a dilution of creditor dividends 
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